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My Committee has now considered the response of the House of Commons Committee on Standards and Privileges, published on 11 February, to our Eighth Report, Standards of Conduct in the House of Commons.   It may be helpful for the House of Commons, before it debates your report, to have the view of the Committee.

We are glad that you found our report constructive and helpful and that you have endorsed the greater part of our recommendations.  We note that you share our view of the five characteristics of an effective system of regulation:

· an independent or an external element, or both;

· clarity and transparency;

· the right cultural outlook;

· fairness to those being regulated; and 

· the responsibility of leadership.

We are pleased that you have welcomed our emphasis on the pivotal role of the Committee on Standards and Privileges in establishing arrangements for standards and on the need for an effective partnership between the Committee and the Parliamentary Commissioner for Standards. We are pleased too that your Committee, in those areas where you differ, has suggested alternative means of reaching the same goal.  So your proposals go a long way in the direction of the Recommendations in our report and we believe will be a significant improvement on the current arrangements.

We do, however, have a number of comments on areas where your response differs from our recommendations.

You have not accepted our Recommendation 12 for an Investigatory Panel because, if we understand your position correctly, of concern that it would undermine the position of the Parliamentary Commissioner.  This was certainly not our view.  In recommending the Panel we were focussing particularly on the difficulties that we saw for the Committee as an evidence-taking body.  We also wanted the procedures to meet the two tests of fairness recommended in 1999 by the Joint Committee on Parliamentary Privilege (the Nicholls Committee) not met by the present arrangements, namely the ability to call and cross examine witnesses.  You prefer a different approach – a panel comprising the Commissioner, assisted by a legally qualified assessor and a senior Member of the House. Such an approach would provide a further instrument to help the Commissioner, and indirectly therefore your Committee, to ascertain the facts of a case.  It would also, we believe, meet the two tests of fairness and we welcome that.  No doubt if the House of Commons were to approve such an approach, your Committee would be ready to review its effectiveness in due course in the light of experience.   We note that you see difficulties in practice with giving the Commissioner powers to call for witnesses and papers.   We believe that the panel you propose would be more effective if the Commissioner did have these powers.    It would improve, too, the public perception.

It would, of course, be for the Commissioner to decide the precise arrangements for the panel that you propose.  But we can see some advantage in the Commissioner establishing at an early stage whether there are significant contested issues of fact and whether proof of the complaint would be likely to lead to a serious penalty.  The panel procedure would then be invoked before the Commissioner has reached a preliminary view of the facts. This would avoid the panel being regarded as an appeal against the Commissioner’s “first” view on a case.  A more detailed point on the procedure that you envisage is that it is not altogether clear from paragraph 38 of your Committee’s report precisely when a Member complained against would be in a position to make known to the Commissioner any dispute he or she has with the facts.  

We recommended, in Recommendation 12(e)(ii) that the Member against whom an allegation has been made should have the right to receive reasonable financial assistance for legal advice and representation.  We note that you intend that a Member would be entitled to legal advice and help as at present.  We take it from this that you have not accepted our recommendation.

In Recommendation 12(f), we said that the Investigatory Panel should be able to appoint Counsel.  There is no mention of this in your proposed alternative.  We doubt that the legal assessor who is part of the panel can carry out the function both of panel member and of Counsel for the panel.  Nor would we consider this an appropriate role for the legal adviser to the Committee, who would then have a conflict when he or she came to advise the Committee on procedural matters.  We consider, therefore, that the panel should be able to appoint ad hoc legal representation to present the case and examine witnesses in cases where the Commissioner considers it necessary, although we do not anticipate that this will be needed in every case.

We are sorry that you have rejected our Recommendation 13(a) that the Committee should take evidence in public. Whatever the House decides on this point, we would expect the Committee to continue its practice of publishing a verbatim transcript of evidential proceedings and that any panel would do so too.

We very much hope the House of Commons will find time for an early debate on your report. 

I am sending a copy of this letter to Mr Speaker and placing a copy on our 

website, in accordance with our usual practice

NIGEL WICKS
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