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12 January 2004 

THE GOVERNMENT’S RESPONSE TO THE NINTH REPORT OF THE COMMITTEE ON STANDARDS IN PUBLIC LIFE AND SUBSEQUENT DEVELOPMENTS 

1. Now that the Public Administration Committee of the House of Commons has published its report ‘A Draft Civil Service Bill: Completing the Reform’ (HC 128-1), it is timely for the Committee on Standards in Public Life to set out its views on the Government’s Response (Cm 5964) to the Committee’s Ninth Report, ‘Defining the Boundaries within the Executive: Ministers, Special Advisers and the permanent Civil Service’ (Cm 5775). 

2. But first let me thank you for your letter of 20th November 2003 in which you set out the Government’s decision to revise its proposed amendment to the Code of Conduct for Special Advisers. This change would have the effect of removing the ability to convey to officials the ‘instructions’ of Ministers from the list of roles of Special Advisers. The Committee much welcomes this change. We do, however, believe that the amendment to the Code of Conduct for Special Advisers, set out in the Annex to the Government’s response (Cm 5964), would still enhance the role of Special Advisers in a way that could confuse accountability within government departments. For example, the amendment provides for Special Advisers ‘...on behalf of their Ministers...[to]...hold meetings with officials to discuss the advice being put to Ministers.’ There is an inevitable risk here that such involvement of Special Advisers in civil servants’ advice to Ministers will prejudice the provision of objective and independent advice from civil servants. If such provisions are to be maintained in the Code of Conduct for Special Advisers, it is even more important that the precise roles of Special Advisers are established by Parliament in statutory legislation, on which I comment further in paragraph 3 below. 

3. Turning to aspects of the Government’s response to the Committee’s Ninth Report, we welcome, in particular, that the Government has reaffirmed its acceptance of the case in principle for establishing the Civil Service in Statute and will publish a draft Bill for consultation. In this connection, the Committee warmly endorses the draft Civil Service Bill which the Public Administration Committee of the House of Commons published on 5th January 2004. The draft Bill reflects many of the recommendations in the Committee’s Ninth Report, including: 

· Defining the status of the Civil Service; 

· Setting out the Civil Service core values, including the overriding principle of selection on merit; 

· Providing for the Civil Service Code and Code of Conduct for special advisers to be given effect as statutory instruments requiring parliamentary approval; 

· Setting out the responsibility of the Civil Service Commissioners to ensure the principle of selection on merit is properly applied; 

· Giving the Civil Service Commissioners power to investigate on their own initiative; and 

· Setting out what special advisers cannot do and providing for parliament to set any limit on the number of special advisers. 

The Committee hopes that the Government will now publish its own Bill, which reflects the Public Administration Committee’s draft, with a view to its early enactment. 

4. The Committee is also pleased that the Government has agreed that: 

· the appointment of the First Civil Service Commissioner should be made after consultation with opposition leaders; and 

· the Ministerial Code should be amended to make clear that all Ministers are personally accountable to the Prime Minister and to Parliament for the management and discipline of their Special Advisers. 

5. The Committee is, however, disappointed with other aspects of the Government’s responses. One example of this disappointment is the canvassing, in the Government’s response, of the possibility of giving Ministers ‘a constrained choice among candidates [for admission to the civil service through open competition] judged to be appointable’, in place of the long-standing arrangement whereby the candidate chosen must be the one placed first in order of merit by an independent selection panel. The Committee believes that ‘the constrained choice’ route would risk the politicisation, or at the very least the perceived politicisation, of the civil service. We shall follow closely the forthcoming discussions with the Civil Service Commissioners, referred to in the Government’s response. 

6. The Committee is pleased that the Government agrees with their recommendation that an independent adviser on the handling of Ministers’ private financial and other interests should be appointed. However, they disagree with the Government’s view that it should be left to the discretion of Ministers and their Permanent Secretaries to decide whether to involve the Adviser on Ministerial Interests. Treating the Adviser solely as ‘an additional’ source of professional advice ‘as required’ ignores the value, in terms of public perception and clarity, in the mandatory involvement of this proposed independent element. Such a procedure would not detract from the ability of Permanent Secretaries to pass their knowledge of the work of Departments to the Adviser. We also note that the Government made no direct reply to our recommendation (3.f) that the facts of ministerial interests should be published. We do not see why Ministers should be treated differently in this respect from many other public office holders. 

7. Following the publication of the Ninth Report, I wrote on 4th June 2003 to the First Civil Service Commissioner to amplify what was said in the Ninth Report about the role of the Civil Service Commissioners in initiating enquiries in relation to the Civil Service Code; and I sent David Omand and yourself a copy of that letter. Since then, and following helpful discussions with officials in the Cabinet Office and in the Office of the Civil Service Commissioners, we have explored some of the practical issues in what might be involved in such a procedure and they are set out in the annex to this letter. We hope that you find this helpful. 

8. Finally, the Committee would like to stress, as it did in the Ninth Report, its firm belief that its recommendations ‘...would help prevent the rare but unfortunate events which occur when there is a breakdown in relationships between civil servants and special advisers and which are so corrosive to the public’s estimation of office-holders in the Executive.’ The Committee believes too that its recommendations are balanced, taking account of the current concerns relating to standards of conduct in public life and the practical, day to day requirements for maintaining an effective Executive in which there is public trust. We hope therefore that the Government will take an early opportunity to review its response to the Ninth Report with a view to accepting further of its recommendations. 

NIGEL WICKS 

Annex A: EXTENDING THE ROLE OF THE CIVIL SERVICE COMMISSIONERS: PRACTICAL ISSUES 

A1. Extending the role of the Commissioners to initiate inquiries in relation to alleged breaches of the Civil Service Code would tie in usefully with the Commissioners’ role of promoting and overseeing the workings of the Code through liaison with nominated officers. These promotional arrangements have already been endorsed by the Government. 

A2. The Committee believes that the circumstances in which Commissioners would make enquiries about alleged breaches of the Code would be as a result of: 

i. An informal approach by a civil servant; 

ii. Concerns raised by the trade unions; and 

iii. Stories in the media. 

A3. The aim would be to work with departments to resolve any problems rather than to act unilaterally. A gradualist approach should be deployed, with initial enquiries by the Office of the Commissioners to nominated officers, and Commissioners involved in enquiries only if concerns could not be resolved. But there could be circumstances where the issues were serious enough to warrant discussion by Commissioners with the Permanent Secretary right at the beginning. 

A4. In these circumstances there are likely to be three possible outcomes: 

i. Agreement with the department that there is no issue; 

ii. Agreement with the department that there is an issue or likely to be one, and the department takes action to put things right (and Commissioners monitor action taken); 

iii. The Commissioners consider there is a need to carry out an enquiry, akin to the current appeals procedure. 

A5. This kind of approach should help to ensure that issues did not reach the stage of a more formal appeal too quickly. It is an approach that should add value to the Commissioners’ role in promoting the Code and ensuring its proper operation through the circulation of lessons learned about why issues arise and how they should be handled (in an anonymous form). 

A6. Much of this would probably be needed in any case if the arrangement already endorsed for liasing with nominated officers in departments and for promoting and overseeing the operation of the Code is to work effectively. Certainly the Commissioners should want to present their role in a way that did not lead to their being approached about issues irrelevant to the Code e.g. grievances from members of the public relating to the service provided by a department. 
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