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Dear Niki
A DRAFT CIVIL SERVICE BILL: A CONSULTATION DOCUMENT Cm 6373

1. I am writing to thank you, on behalf of the Committee on Standards in Public Life, for the opportunity to submit our views on the important constitutional issues contained in the above consultation document. 

2. First and foremost the Committee would like to give its welcome and support to the Government in taking this important step of producing a draft Civil Service Bill for consultation. The Government will deserve considerable credit if this consultation leads, shortly, to an Act of Parliament, commanding cross-party support, and broadly in line with the draft Bill. 
3.
This Committee has, since its establishment in 1994, taken a close interest in both the substance and legal basis of the role, governance and values of the Civil Service and the contribution these make to ensuring the highest standards of conduct in public life.  This interest has been shared by all four Chairman of the Committee and been the subject of specific comment and recommendations in three of our reports, the First
 (1995), the Sixth
 (2000) and the Ninth
 (2003).
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4.
In both its Sixth and Ninth Reports the Committee recommended that consultation should begin on a Civil Service Act and we are delighted that the Government has now acted upon this recommendation. We look forward to speedy progress towards an Act of Parliament
. In the following sections we set our views on the need for a Civil Service Act, the content of such an Act, and the need for cross-party support and commitment to such an Act. 

The need for a Civil Service Act

5.
The consultation document makes clear that the Government wishes to consult upon whether a Civil Service Act is necessary or desirable. The Committee, in its Ninth Report, made clear that its recommendation for an Act was based on the belief that:


“At a time of considerable change within government and in the environment in which government operates, we believe that it is most important for there to be clarity about the boundaries and security about their maintenance”.
6.
The Government is therefore correct to frame its discussion of the need for an Act in terms of the reform programme for the Civil Service that it has embarked upon. The Executive, that is the Government, should have the right to organise and manage the Civil Service in a way it sees fit so as to best formulate and deliver its programme. However the Committee believes that this should be a constrained right because the Civil Service is a property of government, not the Government i.e. an institution of the State whose “transferable human technology” must be maintained for successive administrations. We believe that this “constrained right” would be strengthened, not weakened, by a relatively short piece of legislation, along the lines of the Government’s draft Bill, which establishes the fundamental principles that underpin the Civil Service (as set out in section 5(8) of the draft Bill) in a statute that can only be changed after parliamentary debate and approval.

7.
The issue here is about trust in both the product of public services – delivery – and in those ultimately responsible for ensuring the provision of those services - the Executive, which includes Ministers, Special Advisers and the permanent Civil Service. We do not believe that trust can be delivered unless there is clarity about accountability and about the roles of and the boundaries between the main players. 

8.
Against these criteria the current legal basis for the Civil Service is unsatisfactory. At present the regulation of the Civil Service as an institution of the State is set out in an Order in Council which has the force of law but is not usually scrutinised by Parliament. Furthermore the Order can be changed by the Privy Council without reference to Parliament. In practice this allows the Executive to exercise authority largely without direct constraint.

9.
Over the last forty years governments of all complexions have faced allegations of politicising the Civil Service or eroding other core principles, in particular when attempting to implement organisational, management and personnel reforms. While some of these allegations may have had some foundation, many have not. In the Committee’s view, the continued use of prerogative powers to regulate the Civil Service makes such allegations easy to make, and more difficult to refute. A Civil Service Act which covers the maintenance of the fundamental principles underpinning the Civil Service would provide the most certain and effective way of delivering the necessary parliamentary confidence that the constitutional boundaries are being effectively maintained. This in turn, would, in our view, free this and successive governments to instigate those management reforms necessary to make the Civil Service fit for purpose and able to meet the demands of the modern world, without concerns and accusations that this can only be achieved at the price of eroding core values.

10.
Of course legislation itself is no panacea, for this or any other issue. Conduct (which is the manifestation of these core values) is about individual behaviour which in itself is affected by organisational culture and values. However what a Civil Service Act, along the broad lines of the draft Bill, can do is to provide a clear and explicit basis to guide the behaviour of Civil Servants, Ministers and special advisers to fulfil their proper and important constitutional roles within the Executive.

The content of a Civil Service Act

11.
As the consultation document notes, the Government’s draft Civil Service Bill follows the publication of the Select Committee on Public Administration’s draft Bill and the Bill introduced in the House of Lords by Lord Lester. This Committee through its previous chair Sir Nigel Wicks gave both written and oral evidence to the Select Committee on the approach and content of a Civil Service Act
. This evidence in turn derived from the detailed recommendations in the Committee’s Ninth Report.

12.
The Government’s draft Bill covers many of the core elements the Committee believes should be included in a Civil Service Act, namely:

•
The Civil Service is to be defined to include (through a list) the current Home Civil Service (including devolved administrations), Forestry Commission and Diplomatic Service. The Secret Intelligence Service and the Security Services (which have their own statutes) are excluded but GCHQ may be included;

•
The core values of the Civil Service are set out on the face of the Bill;

•
The Civil Service Commissioners are established in statute and their role and functions set out on the face of the Bill; 

•
The First Civil Service Commissioner is to be appointed after consultation with leaders of the main opposition parties and leaders of the devolved administrations;

•
Provision is made for the Civil Service Code and Special Advisers Code to be made by Order and the key elements that should be included in such codes are set out on the face of the Bill; and

•
Provision for an annual report to be made by the Government to Parliament with details about the number, roles and salaries of Special Advisers.

13.
The draft Bill does not however incorporate all of the recommendations made in the Committee’s Ninth Report. The Government in its response to that report
 and in the consultation document itself explains its reasons for not adopting these other recommendations in the content of the draft Bill. For ease of reference and completeness I have appended a list of these to this response. The Committee continues to believe that the draft Bill would be improved and strengthened by the adoption of these recommendations and continues to place priority on the issues concerning: 

· proper parliamentary scrutiny of codes made under the Act; 

· investigatory powers of the Civil Service Commissioners; 

· the role and number of special advisers; and 

· an explicit duty on Ministers to uphold the core values of the Civil Service appearing on the face of the Bill.

14.
However the Committee would not wish for debate about these issues to cause delay to the introduction of the current draft Bill in the next parliamentary session. Nor, the Committee hopes, should they necessarily provide any impediment to cross-party support for the introduction of the draft Bill as it currently stands, covering the core elements as it does. 
Cross party support for a Civil Service Act

15.
The Committee agrees with the Government (para 20 of the consultation document) that any such Civil Service Bill should command cross party support. With its own cross-political membership the Committee believes that such agreement is possible and will do whatever it can to help create an environment to achieve cross party agreement that the Bill should be introduced in the next session of parliament, irrespective of which political party is in government. As we have suggested above, this may be best achieved by an agreement, on the basis of the current draft, of those narrow areas where there may be genuine differences of opinion and proposed amendments and debate should take place. This should give whatever party is in government the reassurance that the passage of such an Act would not occupy too much parliamentary time and would be suitable for inclusion in the next session of parliament.

16.
In order to further this aim, I have written on behalf of the Committee to the leaders of the three main political parties seeking their agreement to this approach.
Yours sincerely
ALISTAIR GRAHAM

APPENDIX

RELEVANT RECOMMENDATIONS IN THE NINTH REPORT OF THE COMMITTEE ON STANDARDS IN PUBLIC LIFE1 NOT CURRENTLYREFLECTED IN THE GOVERNMENT’S DRAFT CIVIL SERVICE BILL
Powers of the Civil Service Commissioners to initiate inquiries into the operation of the Civil Service Code

Recommendation 7: 

The Civil Service Commissioners should have an active role in scrutinising the maintenance of the core values of the Civil Service2.

Paragraphs 6.63 and 6.64 state

6.63 The First Civil Service Commissioner saw advantage in the Commissioners being able to:

"…[initiate] inquiries without waiting for a complaint to be made, because at the moment I think the word was used, it would be 'nuclear' for any civil servant to come and complain".
We agree and have recommended, at R9(c), that the Commissioners be given this power. For reasons set out in Chapter 10, we believe this should be implemented through statutory legislation.

6.64 We envisage that if the Commissioners' enquiries suggested that there was a case to investigate, the investigation would be carried out in the same way as at present where an approach has come directly from a civil servant.

Comment

The Government specifically rejects providing this additional power for the Civil Service Commissioners in the draft Civil Service Bill (paragraph 32 of the Government’s consultation document). The Government argues that such a power would cut across management responsibility in departments to ensure the effective operation of the Code and would expose the Commission to pressure to undertake inquiries into matters of political controversy. 

The Committee set out its views on how to address such practical issues that extending the role of the Civil Service Commissioners in the paper attached to Sir 
Nigel Wicks’ letter to the Cabinet Secretary, Sir Andrew Turnbull of 12 January 20033. 

Parliamentary scrutiny of Orders made under a Civil Service Act

Recommendation 34 (i):

There should be a short Act to cover the Civil Service and special advisers. In particular, this should:

(i)
include power for the Civil Service Code and the Code of Conduct for Special Advisers to be given effect as statutory instruments requiring the approval of both Houses of Parliament and amendable by the same procedure;

Comment

The Government’s draft Bill places the Minister for the Civil Service under a duty to publish a Civil Service code and a Code of Conduct for Special Advisers. However, such Code will be made by an Order with no provision for parliamentary debate, approval or amendment (Clause 25). This, in the Committee’s, view undermines the principal that the framework for managing the Civil Service as an institute of the State should be subject to parliamentary scrutiny and decision. The two Codes in question are the principle mechanisms for embodiment of the core values set out on the face of the Bill and, as such, parliamentary scrutiny and decision on their content must be an intrinsic element in providing the necessary reassurance that these values will be maintained.

The Committee notes that Government states in paragraph 44 of the consultation document that “There is a wide consensus on the content of the current codes and that the Government would not expect future versions to depart form this”. This may well be true now, but may not apply at some time in the future where, under the current draft Bill, the government of the time may amend the Codes without parliamentary debate, approval or amendment. This, in the Committee’s view, does not provide the necessary safeguard about the regulation of the Civil Service as an institution of the State.

For the sake of clarity, the Committee should make clear that this argument does not, in its view, extend to “management Orders” made under the Bill relating to terms and conditions of Civil Servants. The Committee agrees with argument made in paragraph 51 of the consultation document. As we made clear in our written evidence to PASC: “To require parliamentary approval of changes to what is in effect the Civil Service Management Code would be inflexible and inhibit the ability of the Government to set the day to day framework for management of the Civil Service”.

Duty on Ministers to uphold the core values of the Civil Service

Recommendation 34 (b)

There should be a short Act to cover the Civil Service and special advisers. In particular, this should:

(b)
include a statutory obligation on Ministers to uphold the impartiality of the Civil Service;

Comment
The Government’s draft Bill includes a requirement for the Civil Service Code to include a requirement for ministers “not to impede civil servants in their compliance with the code”. This, in the Committee’s view, is a circuitous and unclear way in which to place obligations on Ministers to uphold the impartiality of the Civil Service. We are unclear as to why the Government has chosen, as a mechanism to place this obligation on Ministers, the Code of Conduct for Civil Servants which is a code that is legally binding on Civil Servants, not Ministers. We can see so reason why such a requirement cannot appear on the face of the Bill which is the correct place for such a statutory obligation. 

Role and numbers of Special Advisers

Recommendation 18(a) & (b) 

(a)
A clear statement of what special advisers cannot do should be set out in primary legislation.

(b)
Special advisers should not:

(i)
ask civil servants to do anything improper or illegal, or anything which might undermine the role and duties of permanent civil servants;

(ii)
undermine the political impartiality of civil servants or the duty of civil servants to give honest and impartial advice to Ministers;

(iii)
have any role in the appraisal, reward, discipline or promotion of permanent civil servants;

Subject to R31 on the Prime Minister’s Office, special advisers should not:

(iv) have powers to authorise the spending of government money;

(v) have any role in the line management of civil servants;

(vi) have charge of or any direction over the work of GICS members;

(vii) have any other executive powers.

Recommendation 22(a) 

The total number of special advisers should be contained in statute, with an upper limit subject to alteration by resolution approved by both Houses of Parliament.

Recommendation 34 (h & j)

There should be a short Act to cover the Civil Service and special advisers. In particular, this should
(h)
state what special advisers cannot do;

(j)
state the total number of special advisers, with an upper limit subject to alteration by resolution approved by both Houses of Parliament;

Comment

The Government’s draft Bill helpfully sets out what special advisers cannot do (Clause 16(8)) which should in practice accord with the Committee’s recommendation (18 9b)) above. In the consultation document, however, the footnote on page 13 suggests an interpretation of “exercising line management functions” which is far narrower than that understood by the Committee. The footnote implies that the restriction on “line management functions” in Clause 16(8) does not include the commissioning of work from civil servants, on behalf of their appointing Ministers. This Committee continues to believe that this is “de facto” part of line management and that requiring special advisers to act as a conduit for instructions from ministers to civil servants risks confusing accountability with civil servants in the Ministers private office whose role this currently is.

The Government’s draft Bill does not set a limit for number of special advisers, nor does it provide for any limit to be set or amended by parliament. The Government argues that the issues raised by the emergence of special advisers are not susceptible to resolution by the imposition of an upper limit on their number. The Committee has never argued that setting a limit would address all the issues raised by emergence of special advisers. What the Committee made clear in both its Sixth and Ninth Reports is that there is a need for an accountable mechanism by which a limit could be set, hence the recommendation for this responsibility to be given to parliament. 
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